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APPLICATION OF THE CODE (13-1-30)

The code applies to all expenditures by Sierra County for procurement of tangible
personal property, services and construction, except as otherwise provided in the
Procurement Code.

s

12

1.3

1.4

Procurement involving the expenditure of federal funds, in addition to
conforming to the Procurement Code and these regulations, must be conducted
in accordance with the mandatory applicable federal laws and regulations.
Such laws and regulations will supersede the New Mexico Procurement Code
where the New Mexico Procurement Code is inconsistent with those federal
laws and regulations.

A. Per NMSA 1978, Sections 13-1-196, 13-1-198 and 13-1-199, Procurement
Code violations are;

1) afourth-degree felony if the transaction involves more than $50,000:
2) amisdemeanor if the transaction involves $50.000 or less:
3) $1,000.00 for each procurement in violation of the Code; and

4) Anamount equal to the kickback to a prime contractor or higher-tier
subcontractor in connection with the award of a subcontractor.

The purposes of the Procurement Code are to provide for the fair and equitable
treatment of all persons involved in public procurement, to maximize the
purchasing value of public funds, and to provide safeguards for maintaining a
procurement system of quality and integrity.

The provisions of these regulations/policies are subject to change as the State
Procurement Code is amended. Any revision thereof that is inconsistent with
the provisions of these regulations/policies shall take precedence. The

Procurement Code will apply in all instances where a matter is not addressed by
this policy.

The Sierra County Commission delegate all procurement authority for Sierra
County to its Chief Procurement Officer and the Central Purchasing
Department (CPD).

DEFINITIONS

GENERAL  Regulations regarding definitions are adopted to clarify those particular
terms defined in the New Mexico Procurement Code (13-1-28 to 13-1- 199 NMSA
1978-the “Procurement Code™) and governed by Section 2 of these regulations. In
each instance, the Procurement Code definition as set forth in the cited statutory
section shall apply as modified or clarified by these definitions.
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2.1

2.2

2.3

2.4

2.5

2.6

2.7

2.8

2.9

2.10

212

ADVANTAGEOUS (13-1-111) “Advantageous” as used in [ 13-1-111
NMSA 1978 is to be given an ordinary dictionary meaning. Advantageous
denotes a judgmental assessment of what is in the County’s best interest.

AMENDENT Amendment of these regulations/policies shall be executed by
resolution approved by the Board of County Commissioners.

ARCHITECTURAL SERVICES (13-1-31) Architectural services shall
not include work normally included within zoning, land use planning, or city or
town planning.

BEST OBTAINABLE PRICE means that price at which services or goods can
be purchased which is most advantageous to the County; best obtainable price
can be found by obtaining quotes or other appropriate methods; where there is
only one vendor available for such a purchase utilizing a direct purchase order
in accordance with statute (such as an entity requiring dues, for example), the
price would be the best obtainable price since it is the only possible price for
that particular procurement.

BIDDING TIME means the period of time between publication of the
invitation for bids and the date of bid opening.

BIDDER means one who submits a bid in response to an invitation for bid or
submits a quote in response to a call for formal or informal quotes.

BID SAMPLE means a sample to be furnished by a bidder to show the
characteristics of the item offered in the bid.

CAPITAL ASSET A purchased capital asset will be property or a material
item which has an expected useful life which normally will exceed one year and
has a value exceeding five thousand ($5,000) dollars. Capital assets purchased
will be reported by Purchasing to the Finance Department.

CENTRAL PURCHASING DEPARTMENT (CPD) (13-1-37) The CPD for
Sierra County means that office responsible for the control of procurement of
tangible personal property, services or construction, to enter into and administer
contracts, and to make written determinations with respect thereof.

CHIEF PROCUREMENT OFFICER means that person within a state
agency's or local public body's central purchasing office who is responsible for

the control of procurement of items of tangible personal property, services or
construction.

COMPETITIVE SEALED BID means the response from a bidder to an
invitation to bid (ITB).

COMPETITIVE SEALED PROPOSAL means the response from an offeror
to a request for proposals (RFP).

CONTRACT means any written, binding agreement for the procurement of
items of tangible personal property, services or construction. A purchase order
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2.14

2.10

2.11

2.12

2.13

alone can be a binding contract.

CONSTRUCTION (13-1-40) means building, altering, repairing, installing, or
demolishing in the ordinary course of business any:

1) Road, highway, bridge, parking area or related project;

2) Building, stadium or other structure;

3) Airport, subway or similar facility;

4) Park, trail, athletic field, golf course or similar facility;

5) Dam, reservoir, canal, ditch or similar facility;

6) Sewage or water treatment facility, power generating plant, pump station,
natural gas compressing station or similar facility;

7) Sewage, water, gas or other pipeline;

8) Transmission line;

9) Radio, television or other tower;

10) Water, oil or other storage tank;

11) Shaft, tunnel or other mining appurtenance;

12) Electrical wiring, plumbing or plumbing fixture, gas piping, gas
appliances or water conditioners;

13) Air conditioning unit, heating or other similar mechanical work; or similar
work, structures or installations.

Construction shall also include:

1) Leveling or clearing land;

2) Excavating earth;

3) Drilling wells of any type, including seismographic shot holes or core
drilling; and

4) Similar work, structures or installations.

Construction shall not include the in-house routine maintenance, operation or
repair of existing facilities.

CONTRACT (13-1-41) means any agreement for the procurement of items of
tangible personal property, services or construction.

CONTRACT MODIFICATION (13-1-42) means any written alteration in the

provisions of a contract accomplished by mutual action of the parties to the
contract.

COOPERATIVE PROCUREMENT (13-1-44) means the procurement of any
services, construction or items of tangible personal property that is obtained
through joint participation in sponsoring of or administration of an effort to
procure such items, together with any other State department, local public
body, or external procurement unit in accordance with a cooperative

procurement agreement or an agreement entered into under the Joint Powers
Agreements Act.

COST ANALYSIS (13-1-45) means the evaluation of cost data and
profit for the purpose of arriving at costs actually incurred by a contractor,
estimates of costs to be incurred by a contractor and a profit to be allowed to a
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214

2.15

2.16

207

2.18

2.19

2.20

2.21

2.22

2.23

2.24

contractor.

COST DATA (13-1-46) means factual information concerning the cost of labor,
material, overhead and other cost elements which are expected to be incurred by
a contractor or which have been actually incurred by a contractor in performing
the contract.

DESCRIPTIVE LITERATURE means information available in the ordinary
course of business which shows the characteristics, construction or operation of
an item which enables the County to consider whether the item meets its needs.

DESIGNEE A duly authorized representative of the CPD.

DETERMINATION (13-1-52) 1s the written documentation of a decision
of the CPD, which must be in writing and include findings of fact and
conclusions of law that support the decision reached. In any litigation, the
determination will form a major portion of the record upon which the court will
base its decision.

DIRECT OR INDIRECT PARTICIPATION (13-1-53) means involvement
in the decision, approval, disapproval, recommendation, formulation of any
part of a purchase request, or influencing the content of any specification,
investigation, auditing or the rendering of advice.

ELECTRONIC (13-1-53.1) includes electric, digital, magnetic, optical,
electronic or similar medium.

EMPLOYEE (13-1-54) An employee, for purposes of this policy, is any
individual receiving salary, wages or per diem and mileage from the County.
They can be elected officials and can even be non-compensated individuals
who are performing personal services as an elected or appointed official or
performing personal services in some other capacity for the County.

EXTERNAL PROCUREMENT UNIT (13-1-56) means any procurement
organization not located in this state, which, if in this state, would qualify as a
state department or a local public body. A department of the United States
government, for example, is an external procurement unit.

IMMEDIATE FAMILY (13-1-62) refers only to spouse, children, parents,
brothers and sisters and is not necessarily consistent with other state statutes
regarding nepotism or other conflicts of interest involving relations.

LOCAL PUBLIC BODY (13-1-67) The word “County” is used in these
regulations as a substitute for the term “local public body”.

SIERRA COUNTY RESIDENT BUSINESS For purposes of applying the
Sierra County Resident Business Preference, a Sierra County Resident Business
is defined as a business that has applied to the County and been issued a Sierra
County Business Preference Certificate by furnishing a current valid Business
Registration; filed a statement that the business has maintained its primary place
of business for at least one (1) year within the boundaries of Sierra County, or
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2.28

2.25

2.26
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primarily conducts its business within Sierra County; and provided a copy of
their Gross Receipts Tax return for the preceding year with their application;
and paid any applicable fees. If a Corporation, the corporation must be
registered to do business in the State of New Mexico and be in good standing.

MULTI-TERM CONTRACTS (13-1-68) means a contract having a term
longer than one year.

MULTIPLE SOURCE AWARD (13-1-69) means an award of an indefinite
quantity contract for one or more similar services, items of tangible personal
property or construction to more than one bidder or offeror.

NOTICE OF INVITATION FOR BIDS (13-1-70) A document issued by the
CPD and containing a brief description of the services, construction, or items
of personal property to be procured. It also sets forth the location where the
invitation for bid can be obtained, where bids are to be received, and the cost, if
any, or copies of plans and specifications, the date and place of the bid opening
and any other information as the CPD deems necessary.

OFFEROR means one who submits a proposal in response to a request for proposals.

2.29

2.30

2.31

2.32

2.33

PRACTICABLE (13-1-111) The word “practicable” is to be given an ordinary
dictionary meaning. It denotes what may be accomplished or put into practical
application, what 1s reasonably possible.

PRICE AGREEMENT (13-1-71) is any definite or indefinite quantity
contract. The County shall issue a purchase order in order to obtain tangible

personal property, services or construction under the definite quantity or
indefinite quantity contract.

PRICE ANALYSIS (13-1-72) means the evaluation of pricing data
without analysis of the separate cost components and profit.

PRICING DATA (13-1-73) means factual information concerning prices for
items identical to or substantially similar to those being procured.

PROCUREMENT (13-1-74)

A. Procurement includes the purchasing, renting, leasing, lease-purchasing or
otherwise acquiring items of tangible personal property, services or
construction.

B. Procurement also includes all aspects of purchasing, including but not
limited to preparation of specifications, solicitation of sources, qualification
or disqualification of sources, preparation and award of contract and
contract administration. Thus, it is far more than the act of buying and
bidding that forms the procurement process. Preparation of specifications
upon which bidders will rely is also part of procurement, as is contract
administration after the contract has been let.
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2.34

2.35

2.36

2.37

2.38

2.39

2.40

2.41

242

2.43

PROFESSIONAL SERVICES (13-1-76) The services of architects,
archaeologists, engineers, land surveyors, landscape architects, medical arts
practitioners, scientists, management and system analysts, certified public
accountants, lawyers, psychologists, planners, researchers and persons or
businesses providing similar services are professional services, which may be
designated as such by the CPD.

PURCHASE ORDER (13-1-77) is the document issued by the CPD directing
a contractor to deliver items of tangible personal property, services, or
construction pursuant to an existing contract.

PURCHASE REQUEST-REQUISITION (13-1-78) Documents
submitted by a using department to request that the CPD issue a contract for a
specified service, construction or item of tangible personal property. An
executed purchase order including all accompanying documentation is a
contract.

REGULATION (13-1-80) refers to any rule, order or statement of policy,
including amendments thereto and repeals thereof issued by the County,
normally adopted by resolution or ordinance, which affect persons who are not
members or employees of the County.

RESPONSIBLE BIDDER (13-1-82) 1s a bidder who submits a
responsive bid and supplies, when required, sufficient information and data to
prove that his financial resources, production or service facilities, personnel,
service reputation and experience are adequate to make satisfactory delivery.

RESPONSIBLE OFFEROR (13-1-83) means an offeror who submits a
responsive proposal and who has furnished, when required, information and
data to prove that his financial resources, production or service facilities,
personnel, service reputation and experience are adequate to make satisfactory
delivery of the services or items of tangible personal property described in the
request for proposals.

RESPONSIVE BID (13-1-84) 1s a bid which conforms in all material
respects to the requirements established in the invitation for bids. Material
aspects of a bid include but are not limited to price, quality, quantity or
delivery requirements.

RESPONSIVE OFFER (13-1-85) is an offer which conforms in all material
respects to requirements set forth in the request for proposals.

SERVICES (13-1-87) means the furnishing of labor, time or effort by a
contractor not involving the delivery of a specific end product other than
reports or other material which are merely incidental to the required
performance. Services include the furnishing of insurance but does not include
construction or the services of employees of the County.

SIGNATORY AUTHORITY The Sierra County CPD is the Administrator of
the Purchasing office and is responsible for the control of procurement of items
of tangible personal property, services, and construction for all County
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2.44

2.45

Departments and Agencies of Sierra County. The County Manager shall have
signatory authority for procurements, contracts, agreements, memoranda of
understandings, memoranda of agreements, and joint powers agreements as
authorized by the County’s most current resolution.

SMALL PURCHASES (13-1-125) is any purchase of services, goods or
construction which have a value that does not exceed the sum of sixty
Thousand and no/100 ($60.000.00) Dollars.

UNAUTHORIZED PURCHASES Any purchase which is not legally and
appropriately approved within the County budget or by appropriate County
Commission action, or which does not substantially comply with the provisions
of the Sierra County Procurement Code and State Statutes, particularly the
State Procurement Code, shall be considered an unauthorized County purchase,
and thereby not subject to payment by the County. The County hereby
declares and establishes that it will assume no responsibility for payment of
unauthorized purchases. Furthermore. any individual initiating or otherwise
executing any unauthorized purchase is solely responsible for payment and
shall be subject to disciplinary action. All authorized purchases shall be legally
budgeted or approved within an appropriate fund or agency account, or within
an appropriate line item as approved by the Sierra County Commission. The
requesting department has the responsibility of obtaining verification of
budgets, accounts and line items before a requisition 1s submitted. Purchases
which are not within the authorized budget. or otherwise have not received
Purchasing or Finance Department verification. are unauthorized purchases.
After determination by Purchasing of an unauthorized purchase, any questions
regarding that purchase may be submitted to the County Manager. All
unauthorized purchases shall be taken to the Board of County Commissioners
which, at its discretion, may approve an unauthorized purchase for payment.
Payment can only be made on an unauthorized purchase after it has been
reviewed and approved pursuant to this section.

CENTRAL PURCHASING DEPARTMENT (CPD) OF SIERRA COUNTY

3.1

The CPD shall be responsible for the control of procurement for the County
and shall perform all duties required by the Procurement Code and all other
relevant statutes. The CPD shall also cooperate and coordinate with the State
CPD, the CPD of other local public bodies, and the CPD of external
procurement units to maximize the benefits to the County from such joint and
cooperative efforts.

EXEMPTIONS FROM THE PROCUREMENT CODE

4.1

RELEVANT EXEMPTIONS TO COUNTIES (13-1-98)
A. Training materials in printed or electronic format.
B. Printing and duplicating contracts involving materials which are required to

be filed in connection with proceedings before administrative agencies or
state or federal courts.
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. Purchases of publicly provided or publicly regulated gas or city water or

sewage and refuse collection services.

. Purchases of books and periodicals from the publishers or copyright holders

thereof.

. Travel or shipping by common carrier or by private conveyance or for

meals and lodging.

. Purchase of animals to be used for exhibit.

. Minor purchases consisting of magazine subscriptions, web-based or

electronic subscriptions, conference registration fees and other similar
purchases where pre-payments are required not exceeding $10,000.

. Legal subscriptions and research services.

The 1ssuance, sale and delivery of public securities pursuant to the
applicable authorizing statute with the exception of bond attorneys and
general financial consultants.

Contracts entered into by the CPD with a private independent contractor for
the operation, or provision and operation, of a jail pursuant to Sections 33-
3-26 and 33-3-27 NMSA 1978.

. Purchase of advertising in all media, including radio, television, print and

electronic.

Note: Refer to State Procurement Code for complete listing of exemptions from the
Procurement Code.

COMPETITIVE SEALED BIDS

5.1

EXCEPTIONS (13-1-102)  All procurement shall be achieved by competitive
sealed bids, except:

A. when competitive sealed proposals are authorized and determined to be in

the best interest of the County (13-1-111 to 124; our Section 6);

. for small purchases (13-1-125; or as identified in Section 15);
. for sole source procurement (13-1-126; or as identified in Section 16.1);
. for emergency procurements (13-1-127; or as identified in Section 16.2);

. regarding existing contracts (13-1-129; or as identified in Section 17.1);

for purchases from anti-poverty program businesses (13-1-130; or as
identified in Section 17.3).
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52  INVITATIONS FOR BIDS (13-1-103) The CPD shall prepare or review and

approve all invitations for bid, which shall contain:

l. the specifications for the services, construction, or items of tangible
personal property to be procured;

2. all contractual terms and conditions applicable to the procurement;

3. the location where bids are to be received;
4. date, time, and place of the bid opening; and

5. anotice that states: The Procurement Code, Sections 13-1-28 through
13-1-199 NMSA 1978 imposes civil and criminal penalties for its
violation. In addition, the New Mexico criminal statutes impose felony
penalties for illegal bribes, gratuities, and kickbacks.

No notice of an invitation for bids shall be published prior to the completion or
approval of the invitation for bids by the CPD.

A. REQUESTS FOR IFB Any business requesting an invitation for bids
packet shall, at the time the request is made, provide to the CPD its current
mailing address or be instructed to download the bid packet from the
County’s website.

B. AMENDMENTS TO INVITATION FOR BID The CPD may amend the
invitation for bid in compliance with the Procurement Code and County
Regulations to:

1) make any changes in the invitation for bids such as changes in quantity,

purchase descriptions, specifications, delivery schedules, and opening
dates;

2) correct defects or ambiguities; or,

3) furnish to other bidder’s information given to one bidder if such
information will assist the other bidders in submitting bids or if the lack
of such information would prejudice the other bidders.

The amendment shall be sent to all bidders who have supplied their current
mailing address, pursuant to Subsection 5.3 of these regulations or instructed to
view amendments on the County’s website, within a reasonable time.

C. BID FORM The CPD shall prepare bid forms to be used by
bidders responding to invitations for bid. Such forms may be changed from
time to time and shall not be inconsistent with this policy.

D. BID SAMPLES AND DESCRIPTIVE LITERATURE

1) Bid samples or descriptive literature may be required when it is
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5.3

54

necessary to evaluate required characteristics of the items bid.

2) Bid samples, when required, shall be furnished free of expense to the
County and prior to the time set for the opening of bids. Samples not
destroyed or mutilated in testing will be returned upon request by mail,
express or freight, collect. Each sample must be labeled to clearly show
the bid number and the bidder’s name.

E. BIDDING TIME

The CPD shall allow a reasonable bidding time for preparation of bids,
except when a shorter time i1s determined to be in the best interests of
the County. In no event shall the bidding time be less than ten (10)
calendar days.

PUBLIC NOTICE (13-1-104) Publications of invitations for bid or a
notice thereof shall be made in one or more of the local and/or regional
newspapers. Notices shall also be posted on the County website. In addition to
publication, the requirements for sending notice or invitation for bids to
prospective bidders may also be satisfied by distributing the documents through
electronic means.

A. The CPD may authorize additional publication at its discretion.

B. Additional Notices:

1) In addition to a publication of the invitation for bids or the notice of
invitation for bids, the County shall send copies of the notice or
invitation for bids when an expenditure involves more than
$15,000 to any businesses which have stated in writing an interest in
submitting bids or have registered on the County’s website clearly
identifying their areas of interest for particular categories of items of
tangible personal property, construction and services.

2) The CPD may establish registration fees for different categories of
services, construction or items of tangible personal properties.

3) Such fees must be related to actual direct cost of furnishing copies of
the notice or invitation for bids to prospective bidders. The fees shall be
used exclusively for the purpose of furnishing such copies.

PRE-BID CONFERENCES Pre-bid conferences may be conducted to explain
the procurement requirements. They shall be announced to all prospective
bidders known to have received an invitation for bids. The conference should
be held after the invitation for bids has been issued to allow bidders to become
reasonably familiar with it, but sufficiently before bid opening to allow
consideration of the conference results in preparing their bids. Nothing stated
at the pre-bid conference shall change the invitation for bids unless a change is
made by written amendment as provided in these regulations.
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9.5

5.6

RECEIPT AND ACCEPTANCE OF BIDS (13-1-105)

A. Bids must be accepted for consideration without alteration or correction
except as authorized in the Procurement Code. Oral, telephonic and
telegraphic or electronically transmitted bids (fax or email), except as
specifically authorized by the County, are invalid and shall not be
considered.

B. Bids are to be evaluated on the requirements set forth on the invitation for
bids. Any criteria which will affect the bid price, such as discounts,
transportation costs, total or life cycle costs, must be objectively
measurable and defined by regulation. No criteria may be used in bid
evaluations that are not set forth in the invitation for bids.

C. Bid Filing All bids shall only be received at the County’s physical address:
Sierra County; CPD; 1712 North Date, Suite D, Truth or Consequences,
NM 87901. Each bid received by the CPD shall be stamped received and
labeled with date and time of filing. All bids shall be retained by the CPD
in a secure place until the date and time for opening. Records relating to

Competitive sealed bids or proposal procurements must be retained for
three (3) years.

D. Negotiations If the lowest responsible bid has otherwise qualified, and
if there is no change in the original terms and conditions, the lowest bidder
may negotiate with the purchaser for a lower total bid in order to avoid
rejection of all bids for the reason that the lowest bid was up to ten percent
higher than budgeted project funds. Such negotiations shall not be allowed
if the lowest bid was more than ten percent over budget project funds (13-
1-105 NMSA 1978).

CORRECTION OR WITHDRAWAL OF BIDS (13-1-106)

General Principles: Correction or withdrawal of a bid because of an inadvertent,
nonjudgmental mistake in the bid requires careful consideration to protect the
integrity of the competitive bidding system, and to assure fairness. If the
mistake is attributable to an error in judgment, the bid may not be corrected.

A. A bid containing a mistake discovered before bid opening may be modified
or withdrawn by a bidder prior to the opening by delivering a written notice
to the CPD.

B. After bid opening, no modifications in prices or other provisions of bids are
permitted. However, a low bidder alleging a material mistake of fact which
makes his bid non-responsive may be permitted to withdraw his bid if:

1) The mistake is clearly evident on the face of the bid; or

2) The bidder submits evidence which clearly and convincingly
demonstrates that a mistake was made. The decision to permit or deny
withdrawal of a bid on the basis of mistake is a decision to be made by
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5.7

the CPD and shall be supported by a determination setting forth the
grounds of the decision.

C. After the bid opening and prior to the award the following provisions apply
in addition to those in the Procurement Code:

)]

2)

3)

4)

Technical Irregularities are matters of form rather than substance
evident from the bid document, or insignificant mistakes that can be
waived or corrected without prejudice to other bidders; that is, when
there is no effect on the price, quantity, quality, delivery or contractual
conditions. The CPD may waive such irregularities or allow the low
bidder to correct them if either is in the best interest of the County.
Examples include but are not limited to the failure of a low bidder to:

a. return the number of signed bids required by the invitation for bids;
or

b. sign the bid, but only if the unsigned bid is accompanied by other
material indicating the low bidder’s intent to be bound.

Mistakes where intended correct bid is evident. If the mistake and the
intended correct bid are clearly evident on the face of the bid document,
the low bid shall be corrected to the intended correct bid and may not be
withdrawn. Examples of mistakes that may be clearly evident on the
face of the bid document are typographical errors, errors in extending
unit prices, transposition errors, and arithmetical errors.

All corrections or withdrawals allowed by the CPD shall be supported
by a determination of the CPD and must be documented in writing and
placed with the specific bid file.

If a bid is permitted to be withdrawn in accordance with the Procurement

Code and these regulations, the bid security, if any shall be returned to
the bidder (13-1-147B).

BID OPENING (13-1-107) Bids are to be opened publicly in the presence of
one or more witnesses at the time and place designated in the invitation for
bids. The amount of each bid, and each bid item (if appropriate), and other
relevant information as may be specified by the CPD, together with the name
of each bidder, shall be recorded in the procurement file and each bid shall be
opened to public inspection after the bid has been awarded.

A. Bid Opening Schedule  All bids opening schedules will be determined by
the CPD.

B. Bid Opening Committee The Bid Opening Committee shall consist of:

1)

2)

CPD

An employee of the County
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5.8

2.9

C. Preparation For Award The CPD is to review all bids and make a

determination of which is the low bid meeting all specifications. The CPD
may be aided in this process by an employee of the using department or a
County employee with knowledge of the subject. A Tabulation Sheet shall
be compiled which will include all bid amounts, exceptions to the
specifications and comments. This report shall be submitted to the
Commission to review prior to bid award, together with a list of all persons
present at the bid opening.

BID AWARD (13-1-108)

A. Following award, a record showing the basis for the award shall be made

part of the procurement file.

. Written notice of the award shall be sent to the successful (lowest

responsive and responsible) bidder and shall be posted on the County
website with reasonable promptness.

. Contracts solicited by competitive sealed bids shall require that the bid

amount exclude the applicable state gross receipts tax or applicable local
option tax but that the County shall be required to pay the applicable tax
including any increase in the applicable tax becoming effective after the
date the contract is entered into. The applicable gross receipts tax or
applicable local option tax shall be shown as a separate amount on each
billing or request for payment made under the contract.

MULTI-STEP SEALED BIDDING (13-1-109)

A. General When the CPD makes a determination that it is impractical to

initially prepare specifications to support an award based on price, an
invitation for bids may be issued requesting the submission of unpaid
offers to be followed by an invitation for bids. Thus, multi-step sealed
bidding is a two-phase process consisting of a technical first phase
composed of one or more steps in which bidders submit unpriced technical
offers to be evaluated by the CPD and a second phase in which those
bidders whose technical offers are determined to be acceptable during the
first phase have their price bids considered. It is designed to obtain the
benefits of competitive sealed bidding by award of a contract to the lowest
responsible bidder, and at the same time obtain the benefits of the
competitive sealed proposal procedure through the solicitation of technical
offers and the conduct of discussions to evaluate and determine the
acceptability of technical offers.

Conditions for Use The multi-step sealed bidding method may be
used when it is not practical to prepare initially a definitive purchase
description which will be suitable to permit an award based on price.
Multi-step sealed bidding may thus be used when it is considered
desirable:

1) To invite and evaluate technical offers to determine their acceptability
to fulfill the purchase description requirements;
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2) To conduct discussions for the purposes of facilitating understanding of
the technical offer and purchase description requirements and, where
appropriate, obtain supplemental information, permit amendments of
technical offers, or amend the purchase description;

3) To accomplish Paragraphs “a” and “b™ of this Section prior to soliciting
priced bids; and

4) To award the contract to the lowest responsible bidder in accordance
with the competitive sealed bidding procedures.

C. Pre-Bid Conferences in Multi-Step Sealed Bidding Prior to the
submission of unpriced technical offers, a pre-bid conference may be
conducted by the CPD. The CPD may also hold a conference of all
potential bidders at any time during the evaluation of the un-priced
technical offers.

D. Procedure for Phase One of Multi-Step Sealed Bidding

1) Form Multi-step sealed bidding shall be initiated by the issuance of an
invitation for bids. In addition to the normal requirements, the multi-
step invitation for bids shall state:

a. that un-priced technical offers/submittals are requested;

b. whether priced bids are to be submitted at the same time as un-
priced technical submittals; if they are, such priced bids shall be
submitted in a separate sealed envelope;

c. that it is a multi-step sealed bid procurement, and priced bids will be
considered only in the second phase and only from those bidders
whose un-priced technical submittals are found acceptable in the
first phase;

d. that the County, to the extent the CPD finds necessary, may conduct
oral or written discussions of the un-priced technical submittals;

e. that the item being procured shall be furnished generally in
accordance with the bidder’s technical submittal as found to be
finally acceptable and shall meet the requirements of the invitation
for bids.

E. Amendments to the Invitation for Bids After receipt of unpriced technical
offers, amendments to the invitation for bids shall be distributed only to
bidders who submitted unpriced technical offers or to amend those
submitted. If, in the opinion of the CPD, a contemplated amendment will
significantly change the nature of the procurement, the invitation for bids
shall be cancelled and a new invitation for bids issued.
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Receipt and Handling of Unpriced Technical Submittals Unpriced
technical submittals shall not be opened publicly but shall be opened in the
presence of the Bid Opening Committee. Such submittals shall not be
disclosed to unauthorized persons or be made available to competing
offerors.

. Evaluation of Unpriced Technical Submittals  The unpriced technical
submittals submitted by bidders shall be evaluated solely in accordance
with the criteria set forth in the invitation for bids. The unpriced technical
submittals shall be categorized as:

1) acceptable;

2) potentially acceptable, that is, reasonably susceptible of being made
acceptable; or

3) unacceptable. The CPD shall record in writing the basis for finding an
offer unacceptable and make it part of the procurement file.

4. Submittals shall be evaluated by a committee selected by the CPD and
approved by the County Manager for each multi-step [FB.

. CPD Decision The CPD may initiate phase two of the procedure
if, in the CPD’s opinion, there are sufficient acceptable unpriced technical
offers to assure effective price competition in the second phase without
technical discussions. If the CPD finds that such is not the case, the CPD
shall i1ssue an amendment to the invitation for bids or engage in technical
discussions.

Discussion of Unpriced Technical Submittals The CPD may conduct
discussion with any bidder who submits an acceptable or potentially
acceptable technical submittal. During the course of such discussions the
CPD shall not disclose any information derived from the one unpriced
technical submittal to any other bidder. Once discussions are begun, any
bidder who has not been notified that its submittal has been finally found
unacceptable may submit supplemental information amending its technical
submittal at any time until the closing date established by the CPD. Such
submission may be made at the request of the CPD or upon the bidder’s
own Initiative.

Records The CPD shall keep written records of the date, place,

attendance and purpose of meetings conducted pursuant to Subsection
5.134.

. Notice of Unacceptable Unpriced Technical Submittal When the CPD
determines a bidder’s unpriced technical submittal to be unacceptable, such
offeror shall not be afforded an additional opportunity to supplement its
technical submittal.
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Mistakes During Multi-Step Bidding ~ Mistakes may be corrected or bids
may be withdrawn during phase one at any time. During Phase two,
mistakes may be corrected or withdrawal permitted in accordance with the
sections for mistakes governing regular sealed bids.

5.10 Procedure for Phase Two:

A.

[nitiation Upon the completion of phase one, the CPD shall either:

1) open priced bids submitted in phase one (if priced bids were required to
be submitted) from bidders whose unpriced technical submittals were
found to be acceptable; or

2) if priced bids have not been submitted, technical discussions have been
held, or amendments to the invitation for bids have been issued, invite
each acceptable bidder to submit a priced bid.

. Conduct Phase two shall be conducted as any other competitive sealed bid

procurement except:

1) no public notice need to be given of this invitation to submit priced bids
because such notice was previously given;

2) unpriced technical offers of bidders who are not awarded the contract
shall not be open to public inspection unless the CPD determines in
writing that public inspection of such offers is essential to assure
confidence in the integrity of the procurement process.

5.11  IDENTICAL LOW BIDS (13-1-110)

A. Definition Identical low bids are low responsive bids from responsible

B.

bidders which are identical in price after the application of the preferences
referred to in Sections 13-1-21 to 13-1-22 NMSA 1978 and the Sierra
County Local Business Preference, and which meet all the requirements
and criteria set forth in the invitation for bids.

Award When two or more identical low bids are received, the CPD may:

1) Award pursuant to the multiple source award provisions of the
Procurement Code (see Sections 13-1-69, 13-1-153 and 13-1-154);

2) Award to a Sierra County resident business if the identical low bids are
submitted by a Sierra County resident business and a non- Sierra County
resident business;

3) Award to a resident business or resident veteran business or a resident
contractor or resident veteran contractor if the identical low bids are
submitted by a resident business or resident veteran business or
resident contractor or resident veteran contractor, and a nonresident
business;
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4) Award to a bidder offering recycled content goods if identical low bids
are for recycled content goods and virgin goods, as specified in the bid.

5) Award by lottery to one of the identical low bidders; or

6) Reject all bids and re-solicit bids or proposals for the required services,
construction or items of tangible personal property.

5.12  BID SECURITY

A. Construction (13-1-146) Bidders for construction contracts procured by
competitive sealed bid, RFP or multi-step bids must provide bid security
when the price estimated by the CPD to exceed $25,000, or as may be
subsequently amended by Statute. The bid security shall be equal to at
least five (5%) percent of the amount of the bid and shall be a bond
provided by a surety company authorized to do business in this state or by
certified or cashiers check.

B. Other Purchases Bidders for other purchases/contracts procured by
competitive sealed bid may be required to provide bid security when the
price is estimated by the CPD to exceed $25,000. The bid security shall be
equal to at least five (5%) percent of the amount of the bid and shall be a
bond provided by a surety company authorized to do business in this state,
or by cashiers or certified check.

C. Rejection of Bids (13-1-147)

1) When the invitation for bids requires bid security, failure to provide
such security is grounds for rejection;

2) If a bidder is permitted to withdraw its bid before award, no action shall
be taken against the bidder or its surety.

D. Bid and Performance Bonds and Other Security (13-1-148)

1) Bid security, performance bonds or other security may be required for
contract for items of tangible personal property or services as the CPD
deems necessary to protect the County.

2. Any such bonding requirements shall not be used as a substitute for a
determination of the responsibility of a bidder or offeror.

3. See small business provisions regarding reduction of security (17.4.d).

4. As to performance and payment bonds required for construction
contracts, see the requirements of Section 13-4-18 NMSA 1978 and
Section 22.
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COMPETITIVE SEALED PROPOSALS

6.1 CONDITIONS FOR USE (13-1-111) Competitive sealed proposals may

be used when:
A. Procuring professional services; or

1) When the CPD or designee makes a determination that the use of

competitive sealed bidding is either not practicable or advantageous to
the County.

2) Competitive sealed proposals and multi-step bidding may be used for
the procurement of construction to assess and evaluate quality, value
engineering and price.

B. Differentiated from Competitive Sealed Bidding The competitive sealed
proposals method differs from competitive sealed bidding in three
important ways:

) The proposal may or may not include price; and
2) It permits discussions with competing offerors; and

3) It allows comparative judgmental evaluations to be made when
selecting among acceptable proposals for award of the contract.

C. WHEN COMPETITIVE SEALED BIDDING IS NOT PRACTICABLE

Competitive sealed bidding is not practicable unless the nature of the
procurement permits award to a low bidder who agrees by its bid to perform
without condition or reservation in with accordance of the purchase
description, delivery or performance schedule, and all other terms and
conditions of the invitation for bids. Factors to be considered in
determining whether competitive sealed bidding is not practicable include:

1) Whether the contract needs to be other than a fixed-price type;
a. Whether oral or written discussions may need to be conducted with
offerors concerning technical and/or price aspects of their

proposals/technical submittals;

b. Whether offerors may need to be afforded the opportunity to revise
their proposals/technical submittals, including price;

c.  Whether award may need to be based upon a comparative evaluation

20| Page



as stated in the request for proposals of differing price, quality and
contractual factors in order to determine the most advantageous
offering to the County. Quality factors include technical and
performance capability, and the content of the technical proposal;
and

d. Whether the primary consideration in determining award may not be
price; or if price is insignificant.

D. WHEN COMPETITIVE SEALED BIDDING IS NOT_
ADVANTAGEOUS

A determination may be made to use competitive sealed proposals or a
multi-step bidding process if it is determined that it is not advantageous to
the County, even though practicable to use competitive sealed bidding.
Factors to be considered in determining whether competitive sealed bidding
is not advantageous include:

1) If prior procurements indicate that competitive sealed proposals may
result in a more beneficial contract; and/or

2) If the factors listed in Paragraphs “b” through “d” of Subsection 6.1 are
desirable in conducting a procurement but not necessary; then such
factors may be used to support a determination that single phase
competitive sealed bidding is not advantageous.

E. REQUEST FOR PROPOSALS (13-1-112)  Competitive sealed
proposals are solicited through a request for proposals and shall include the
same material that an invitation for bids includes; the request should
include the following:

1) The specifications for the services or items of tangible property to be
procured;

2) All contractual terms and conditions applicable to the procurement;

3) Instructions and information to offerors, including the location where
proposals are to be received and the date, time and place where
proposals are to be received and reviewed;

4) All of the evaluation factors, including price, if any, when applicable;

5) A statement that discussions may be conducted with offerors who
submit proposals determined to be reasonably assured of being selected
for award, but that proposals may be accepted without such discussions;

6) A statement of when and how price should be submitted; and

7) A notice that states: The Procurement Code, Sections 13-1-28 through
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13- 1-199 NMSA 1978, imposes civil and criminal penalties for its
violation. In addition, the New Mexico criminal statutes impose felony

penalties for illegal bribes, gratuities and kickbacks.

The Request for Proposals may incorporate documents by reference, provided
that the request specifies where such documents can be obtained. The Request
for Proposals shall require written acknowledgment of the receipt of all
amendments issued. The manner in which proposals are to be submitted,
including any forms for that purpose, may be designated as a part of the
Request for Proposals. The RFP may also include other requirements in
addition to these requirements.

F. PUBLIC NOTICE (13-1-113). The Request for Proposals shall be
published not less than ten (10) calendar days prior to the date set for the
receipt of the proposals. The Request for Proposals must be published once
in a newspaper of general circulation in the County.

)

2)

The CPD shall send copies of the RFP to those businesses which have
signified in writing an interest in submitting proposals a n d which

have paid any required fees, or distributed in accordance with Paragraph
5.8

A copy of the RFP shall be made available for public inspection and
shall be posted at the County Department.

G. RECEIPT AND REGISTRATION OF PROPOSALS

1)

2)

3)

4)

3)

6)

Proposals will be received publicly in the presence of one or more
witnesses. Proposals and modifications should be time stamped upon
receipt and held in a secure place until the established due date.

After the date established for receipt of proposals, a register of proposals
will be prepared which includes the name of each offeror, a description
sufficient to identify the service or items of tangible personal property
offered, the names of the required witnesses and such other information
as may be specified by the CPD.

The register of proposals shall be open to public inspection.

Proposals shall not be opened publicly and shall not be open to public
inspection until after award of a contract.

Offerors may request in writing nondisclosure of confidential data.
Such data should accompany the proposal and should be readily
separable from the proposal in order to facilitate eventual public
inspection of the nonconfidential portion of the proposal.

Records relating to competitive sealed bids or proposal procurements
must be retained for three (3) years.
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H. EVALUATION OF PROPOSALS (13-1-114) Proposals shall be
evaluated on the basis of demonstrated competence and qualification for the
type of professional service required, and shall be based on the evaluation
factors set forth in the Request for Proposals. (13-1-114) states that
proposals shall state the “relative weight to be given to factors in
evaluating proposals”. For the purpose of conducting discussions,
proposals shall be initially classified as:

1)

2)

3)

4)

Acceptable;

Potentially acceptable, that is, reasonably assured of being made
acceptable; or

Unacceptable (offerors whose proposals are unacceptable shall be so
notified promptly).

Proposals shall be evaluated by a committee selected and/or approved
by the CPD for each request for proposals. The identity of the members
of that committee shall not be public record until after award of a
contract.

NEGOTIATIONS - Selection (13-1-115)

)

2)

3)

Offerors submitting proposals may be afforded an opportunity for
discussion and revision of proposals.

Revision may be permitted after submissions of proposals but prior to
award and for the purpose of obtaining the best and final offers in
response to a Request for Proposals. Negotiations may be conducted
with responsible offerors found to be reasonably likely to be selected for
award.

When the County is procuring professional services, negotiations shall
be conducted with the highest qualified business at compensation
determined in writing to be fair and reasonable to both parties. Section
6.8 shall not apply to architects, engineers, landscape architects and
surveyors who submit proposals pursuant to Sections 13-1-120 through
13-1-124 NMSA 1978.

a. Discussions are held to promote understanding of the County’s
requirements and offerors’ proposals and to facilitate arriving at a
contract that will be most advantageous to the County, taking into
consideration price, if any, and the other evaluation factors set forth
in the Request for Proposals.

b. In making this decision, the County shall take into account the
estimated value of the services to be rendered and the scope,
complexity and professional nature thercof.

¢. The CPD shall keep a record of the date, place and purpose of
meetings, and those attending.
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d. Should the County be unable to negotiate a satisfactory contract with
the business to be the first and most qualified, at a price determined
to be fair and reasonable to both parties, negotiations with that
business shall be terminated. The County shall then undertake
negotiations with the second most qualified business. Failing accord
with the second most qualified business, negotiations with the third
most qualified business may commence. Should negotiations fail
with the first, second or third most qualified business, additional
businesses, if any, shall be ranked in order of qualifications.

e. Negotiations shall continue until a contract is signed with a qualified
business or the procurement process is terminated and a new
Request for Proposals is initiated.

(Commentary: The contents of any proposal shall not be disclosed so as to be
available to competing offerors during the negotiation process.)

J. AWARD (13-1-117) The award shall be made to the responsible Offeror
whose proposal is most advantageous to the County, taking into
consideration the evaluation factors set forth in the Request for Proposals.
The CPD shall make a written determination showing the basis on which the
award was found to be most advantageous to the County based on the
factors set forth in the Request for Proposals.

I) All RFP’s and bids must be approved by the Board of County
Commissioners.

K. POST NOTICE After a contract has been awarded, notice of award shall
be given to all offerors and posted on the County website.

[£ PREFERENCES

7.1

RESIDENT BIDDER PREFERENCE

Sierra County allows certain preferences to New Mexico Resident Businesses,
New Mexico Resident Veteran, and, effective July 1, 2022, Native American
Resident and Resident Veteran Businesses and Contractors in accordance with
13-1-21 & 13-1-22, and to New Mexico Resident Contractors and New Mexico
Resident Veteran Contractors in accordance with 13-4-2 NMSA 1978. In
addition, Sierra County allows a preference to Sierra County Resident
Businesses as defined in paragraph 2.24 of this policy. The Sierra County
Business preference shall be in addition to the New Mexico Resident Business

or New Mexico Resident Veteran business preference as allowed in 13-1-21- &
13-1-22 NMSA 1978.

8. SPECIFICATIONS

8.1

REQUIREMENT (13-1-164, 165 and 166)

A. All specifications shall be drafted to insure maximum practicable
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8.2

competition.

. Brand name specification may be used only when the CPD determines that

only the identified brand name item will satisfy the needs of the County.

. The CPD shall attempt to identify as many sources as possible from which

the designated brand name items can be obtained and shall achieve
whatever price competition is practicable. A sole source procurement may
be made.

BRAND NAME OR EQUAL SPECIFICATIONS (13-1-167 and 168)

A. Normally, brand names or equal specifications shall include a description of

the particular design, function or performance characteristics required.
However, if the essential characteristics of the brand names included in the
specifications are commonly known in the industry or trade, such a detailed
description is not necessary.

Where brand name or equal specifications is used in a solicitation, the
solicitation shall contain explanatory language that the use of the brand
name is for the purpose of describing a standard of quality, performance
and characteristics desired and not intended to limit or restrict competition.

MISCELLANEOUS BID AND PROPOSAL MATTERS

8.1

PROPOSALS (13-1-131)  An invitation for bids, a Request for Proposals, or
any other solicitations may be cancelled or any or all bids or proposals may be

rejected in whole or in part when it is in the best interest of the County. A
determination containing the reasons therefor shall be made part of the
procurement file. Budgetary constraints may be a determining factor for
cancellation of bids and proposals.

A. Prior to Opening An Invitation For Bid or Request For Proposals may be

cancelled in whole or in part prior to opening when the CPD makes a
written determination that such action is in the County’s best interests for
reasons including but not limited to:

1) The County no longer requires the services, construction or items of
tangible personal property;

2) The County no longer can reasonably expect to fund the procurement;
or

3) Proposed amendments to the solicitation would be of such magnitude
that a new solicitation is desirable.

. After Opening After opening but prior to award, all bids or proposals may

be rejected in whole or in part when the CPD makes a written determination
that such action is in the County’s best interest for reasons including but not
limited to:
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1) All of the bids and proposals are non-responsive;

2) The services, construction or items of tangible personal property being
procured are no longer required;

3) Ambiguous or otherwise inadequate specifications are part of the
solicitation;

4) The solicitation does not provide for consideration of all factors of
significance to the County;

5) Prices exceed available funds and it would not be appropriate to adjust
quantities to come within available funds;

6) There is a reason to believe that the bids or proposals may not have
been independently arrived at in open competition, may have been
collusive, or may have been submitted in bad faith.

. Rejection of Individual Bids Bids submitted pursuant to competitive
sealed bidding or in the second phase of multi-step sealed bidding may be
rejected pursuant to the Procurement Code and these regulations for reasons
which include but are not limited to:

1) The business that submitted the bid is non-responsible;
2) The bid is not responsive; or

3) The service, construction or item of tangible personal property offered
in the bid is unacceptable by reason of its failure to meet the
requirements of the specifications or permissible alternates or other
acceptability criteria set forth in the invitation for bids.

. Rejection of Individual Proposals “Proposal” means any offer submitted in
response to any solicitation, including an offer under the Procurement Code
and these regulations for a small 